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ENGROSSED SENATE BI LL 5048

Passed Legislature - 2006 Regul ar Session
State of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on

By Senators Oke, Brown, Keiser, Swecker, Kline, Mrton, Rockefeller,
Decci o, Thi baudeau, Fi nkbei ner, McAuliffe, Shel don, Rasnussen,
Spanel , Ber key, Ei de, Doum t , Regal a, Kohl - Vel | es, Jacobsen,
Frankl i n, Haugen, Fraser, Kastama and Wi nstein

Read first tinme 01/12/2005. Referred to Committee on Labor
Commerce, Research & Devel opnent.

AN ACT Relating to protecting the health of m nors by prohibiting
tobacco product sanpling; anending RCW 70.155.010, 70. 155. 050,
70. 155. 090, 70.155.100, 82.24.120, and 82.24.230; creating a new
section; repealing RCW 70.155.060 and 82.24.270; and prescribing
penal ties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The | egislature recognizes that tobacco use
anong children is a serious and preventable health problem Every day
sixty-five nore children in Washi ngton state becone snokers, and every
year nore than eight thousand two hundred state residents die from
tobacco-related illnesses. The legislature further finds that tobacco
sanples contribute to children's access to tobacco products by
providing a no-cost initiation that encourages mnors to experinent
with nicotine at early ages. Sanpling activity often occurs in venues
frequented by mnors, and tobacco sanples are distributed along with

other pronotional itens that contain tobacco brand [|ogos, thus
i ncreasing the appeal of the tobacco products as well as the chances
that children will obtain them Sanpling events in this state have

i ncreased twenty-fold over the past nine years, and nationw de, tobacco

p. 1 ESB 5048. PL
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i ndustry spending on sanples has increased significantly. It is
therefore the intent of the legislature to protect mnors from the
i nfluence of tobacco sanpling by elimnating the distribution of
sanples in this state.

Sec. 2. RCW70.155.010 and 2003 ¢ 113 s 1 are each anmended to read
as follows:

The definitions set forth in RCW 82.24.010 shall apply to RCW
70. 155. 020 through 70.155.130. In addition, for the purposes of this
chapter, unless otherwi se required by the context:

(1) "Board" neans the Washington state |iquor control board.

(2) "Delivery sale" neans any sale of cigarettes to a consuner in
the state where either: (a) The purchaser submts an order for a sale
by nmeans of a telephonic or other nethod of voice transm ssion, nai
delivery, any other delivery service, or the internet or other on-line
service; or (b) the cigarettes are delivered by use of nail delivery or
any other delivery service. A sale of cigarettes shall be a delivery
sal e regardl ess of whether the seller is located within or w thout the
state. A sale of cigarettes not for personal consunption to a person
who is a wholesaler licensed pursuant to chapter 82.24 RCW or a
retailer pursuant to chapter 82.24 RCWis not a delivery sale.

(3) "Delivery service" means any private carrier engaged in the
comercial delivery of letters, packages, or other containers that
requires the recipient of that letter, package, or container to sign to
accept delivery.

(4) "Mnor" refers to an individual who is |ess than eighteen years
ol d.

VW a¥a¥a

£6y)) "Sanple" neans a tobacco product distributed to nenbers of
the general public at no cost or at nom nal cost for product pronotion
pur poses.

((

£8y)) (6) "Sanpling" neans the distribution of sanples to nenbers

of the ((general)) public ((+Hr—a—pubHeplace)).
((9Y)) (7). "Shipping container" nmeans a container in which

cigarettes are shipped in connection with a delivery sale.

ESB 5048. PL p. 2
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((263)) (8) "Shipping docunents” neans bills of lading, airbills,
or any other docunents used to evidence the undertaking by a delivery
service to deliver letters, packages, or other containers.

((xH)) (9) "Tobacco product” neans a product that contains
tobacco and is intended for human ((eensunptien)) use, including any
product defined in RCW82.24.010(2) or 82.26.010(1).

Sec. 3. RCW70.155.050 and 1993 ¢ 507 s 6 are each anmended to read

as foll ows:
(1) No person nmay engage in the business of sanpling ((wthinthe
| ¥ I I I he | . : T "

safpHng)) tobacco prod

ucts.

(2) ((The—board—shalt—issue—a—tecense—to—a—sampler—not—otherwse

violation of this section is a m sdeneanor.

Sec. 4. RCW70.155.090 and 2005 ¢ 206 s 2 are each anended to read
as follows:

(1) Where there may be a question of a person's right to purchase
or obtain tobacco products by reason of age, the retail er((—sarpters))
or agent thereof, shall require the purchaser to present any one of the
followng officially issued identification that shows the purchaser's
age and bears his or her signature and photograph: (a) Liquor control
authority card of identification of a state or province of Canada; (b)

p. 3 ESB 5048. PL
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driver's license, instruction permt, or identification card of a state
or province of Canada; (c) "identicard" issued by the Washington state
departnment of |icensing under chapter 46.20 RCW (d) United States
mlitary identification; (e) passport; (f) enrollnent card, issued by
t he governing authority of a federally recognized Indian tribe |ocated
i n Washi ngton, that incorporates security features conparable to those

i npl emented by the departnent of |licensing for Washington drivers'
i censes. At least ninety days prior to inplementation of an
enrol Il ment card under this subsection, the appropriate tribal authority
shall give notice to the board. The board shall publish and

comunicate to licensees regarding the inplenmentation of each new
enrol l ment card; or (g) nerchant marine identification card issued by
the United States coast guard.

(2) It is a defense to a prosecution under RCW 26.28.080 that the
person making a sale reasonably relied on any of the officially issued
identification as defined in subsection (1) of this section. The
[iquor control board shall waive the suspension or revocation of a
license if the licensee clearly establishes that he or she acted in
good faith to prevent violations and a violation occurred despite the
| i censee's exercise of due diligence.

Sec. 5. RCW70.155.100 and 1998 c¢ 133 s 3 are each anended to read
as follows:

(1) The liquor control board may suspend or revoke a retailer's
license issued under RCW 82.24.510(1)(b) held by a business at any
| ocation, or nmay inpose a nonetary penalty as set forth in subsection
(2) of this section, if the liquor control board finds that the
licensee has violated RCW 26.28.080, 70. 155. 020, 70. 155. 030,
70. 155. 040, 70.155.050, ((#0+3155-060-)) 70.155.070, or 70.155.090.

(2) The sanctions that the liquor control board may i npose agai nst
a person |licensed under RCW 82. 24. 530 ((anrd—+#0-155-050and+70-155-060))
based upon one or nore findings under subsection (1) of this section
may not exceed the foll ow ng:

(a) For violation of RCW 26.28.080 or 70.155.020:

(1) A nonetary penalty of one hundred dollars for the first
violation within any two-year period;

(i) A nonetary penalty of three hundred dollars for the second
violation within any two-year period;

ESB 5048. PL p. 4
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(ti1) A nonetary penalty of one thousand dollars and suspensi on of
the license for a period of six nonths for the third violation wthin
any two-year period,

(tv) A nmonetary penalty of one thousand five hundred dollars and
suspension of the license for a period of twelve nonths for the fourth
violation within any two-year period;

(v) Revocation of the license with no possibility of reinstatenent
for a period of five years for the fifth or nore violation within any
t wo- year peri od;

(b) For violations of RCW 70.155.030, a nonetary penalty in the
anount of one hundred dollars for each day upon which such violation
occurr ed;

(c) For violations of RCW 70.155.040 occurring on the |icensed
prem ses:

(1) A nonetary penalty of one hundred dollars for the first
violation within any two-year period;

(i) A nonetary penalty of three hundred dollars for the second
violation within any two-year period;

(ti1) A nonetary penalty of one thousand dollars and suspension of
the license for a period of six nonths for the third violation wthin
any two-year period;

(tv) A nonetary penalty of one thousand five hundred dollars and
suspension of the license for a period of twelve nonths for the fourth
violation within any two-year period;

(v) Revocation of the license with no possibility of reinstatenent
for a period of five years for the fifth or nore violation within any
t wo- year peri od;

(d) For violations of RCW70.155. 050 ((and—+0-—155-060)), a nonetary
penalty in the anount of three hundred dollars for each violation;

(e) For violations of RCW 70.155.070, a nonetary penalty in the
anount of one thousand dollars for each violation.

(3) The liquor control board may inpose a nonetary penalty upon any
person other than a licensed cigarette retail er ((er—tHeensed—sanpler))
if the liquor control board finds that the person has violated RCW
26. 28. 080, 70. 155. 020, 70. 155. 030, 70. 155. 040, 70. 155. 050,
((#6-155066,)) 70.155.070, or 70.155.090.

(4) The nonetary penalty that the [iquor control board may inpose

p. 5 ESB 5048. PL
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based upon one or nore findings under subsection (3) of this section
may not exceed the foll ow ng:

(a) For violation of RCW 26.28.080 or 70.155.020, fifty dollars for
the first violation and one hundred dollars for each subsequent
vi ol ati on;

(b) For violations of RCW 70.155.030, one hundred dollars for each
day upon whi ch such viol ation occurred;

(c) For violations of RCW 70.155.040, one hundred dollars for each
vi ol ati on;

(d) For violations of RCW 70.155.050 ((and—70-—155-060)), three
hundred dollars for each violation;

(e) For violations of RCW70.155.070, one thousand dollars for each
vi ol ati on.

(5 The liquor control board may develop and offer a class for
retail clerks and use this class in lieu of a nonetary penalty for the
clerk's first violation.

(6) The liquor control board may issue a cease and desist order to
any person who is found by the liquor control board to have violated or
intending to violate the provisions of this chapter, RCW 26.28.080 or
82.24.500, requiring such person to cease specified conduct that is in
viol ation. The issuance of a cease and desist order shall not preclude
the inposition of other sanctions authorized by this statute or any
ot her provision of |aw.

(7) The liquor control board may seek injunctive relief to enforce
the provisions of RCW 26.28.080 or 82.24.500 or this chapter. The
liquor control board may initiate legal action to collect civil
penal ties inposed under this chapter if the sane have not been paid
within thirty days after inposition of such penalties. [In any action
filed by the Iiquor control board under this chapter, the court may, in
addition to any other relief, award the |liquor control board reasonabl e
attorneys' fees and costs.

(8) Al proceedings under subsections (1) through (6) of this
section shall be conducted in accordance with chapter 34.05 RCW

(9) The liquor control board nay reduce or waive either the
penal ties or the suspension or revocation of a license, or both, as set
forth in this chapter where the elenents of proof are inadequate or
where there are mtigating circunstances. Mtigating circunstances nmay

ESB 5048. PL p. 6
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include, but are not |limted to, an exercise of due diligence by a
retailer. Further, the board may exceed penalties set forth in this
chapt er based on aggravating circunstances.

Sec. 6. RCWB82.24.120 and 1996 c 149 s 7 are each anended to read
as follows:

(1) If any person, subject to the provisions of this chapter or any
rul es adopted by the departnent of revenue under authority hereof, is
found to have failed to affix the stanps required, or to have them
affi xed as herein provided, or to pay any tax due hereunder, or to have
vi ol ated any of the provisions of this chapter or rules adopted by the
departnent of revenue in the admnistration hereof, there shall be
assessed and collected from such person, in addition to any tax that
may be found due, a renedial penalty equal to the greater of ten
dollars per package of wunstanped cigarettes or tw hundred fifty
dollars, plus interest on the anmount of the tax at the rate as conputed
under RCW 82.32.050(2) fromthe date the tax becane due until the date
of paynent, and upon notice mailed to the last known address of the
person. The anount shall becone due and payable in thirty days from
the date of the notice. |f the anmount remains unpaid, the departnent
or its duly authorized agent nay make i nmedi ate denmand upon such person
for the paynent of all such taxes, penalties, and interest.

(2) The departnment, for good reason shown, nay waive or cancel al
or any part of penalties inposed, but the taxpayer nust pay all taxes
due and interest thereon, at the rate as conputed under RCW
82.32.050(2) from the date the tax becane due until the date of
payment .

(3) The keeping of any unstanped articles comng wthin the
provisions of this chapter shall be prinma facie evidence of intent to
violate the provisions of this chapter.

(4) This section does not apply to taxes or tax increases due under
RCW ( (8224—270—=and)) 82.24.280.

Sec. 7. RCWB82.24.230 and 1995 ¢ 278 s 9 are each anended to read
as follows:

All of the provisions contained in chapter 82.32 RCW shall have
full force and application with respect to taxes inposed under the

p. 7 ESB 5048. PL
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provisions of this chapter, except the followi ng sections: RCW
82.32. 050, 82.32.060, 82.32.070, 82.32.100, and 82.32.270, except as
not ed ot herw se in RCW ((8224—270—-and)) 82.24.280.

NEW SECTION. Sec. 8. The following acts or parts of acts are each
r epeal ed:

(1) RCW 70.155.060 (Sanpling in public places) and 1993 ¢ 507 s 7;
and

(2) RCW 82.24.270 (G garettes given away--Stanp not required--
Paynent of tax--Interest--Paynent of anount |ess than due--Penalties--
Adm ni stration) and 1996 ¢ 149 s 9 & 1995 ¢ 278 s 12.

~-- END ---
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